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The  Law  Institute  of  Victoria. 


ANNUAL  REPORT 

For  the  Year  ended  30th  September,  1921, 


The  Council  of  the  Law  Institute  of  Victoria  has  pleasure 
in  presenting  to  members  the  Annual  Report  for  the  year 
1920-1021. 

Management  of  the  Institute. 

The  Institute  has  entered  upon  its  third  year  of  occupation 
of  the  rooms  on  the  ground  floor  of  Collins  House,  Little  Collins 
Street,  Melbourne,  and  the  foresight  of  the  Council  in  securing 
the  lease  of  these  premises  has  been  justified.  The  Library 
has  been  well  maintained,  several  new  text  books  having 
been  added,  but  the  Council  has  not  been  able  to  do  as 
much  in  this  regard  as  it  desired  owing  to  the  heavy  drain 
on  the  financial  resources  of  the  Institute  during  the  year. 
The  attention  of  members  is  especialh^  drawn  to  the  financial 
position  of  the  Institute  dealt  with  in  a  later  part  of  this 
Report.  It  is  still  a  matter  of  regret  to  the  Council  that  the 
Library  is  not  as  largely  availed  of  by  members  as  it  might  be. 

Membership  of  the  Institute. 

The  membershi]!  of  the  Institute  is  steadily  increasing,  but 
it  is  with  sorrow  that  the  Council  has  to  record  the  fact  that 
the  roll  has  been  depleted  by  the  death,  during  the  year,  of 
Mr.  A.  W.  Fergie,  who  served  the  Institute  and  the  profession 
so  faithfully  during  many  years  as  Honorary  Treasurer.  The 
Council  regrets  also  to  note  the  deaths  of  Messrs.  F.  H.  G. 
Cornwall,  J.  Weldon  Power  and  John  Lang. 


The  following  figures  show  the  state  of  the  membership  roll 
up  to  the  30th  September  1921  : — 

At  the  close  of  last  year  the  membership  was  437 

New  members  added  during  the  year  . .       26 


463 
By  death,  etc. ,  the  members  have  been  reduced  by        8 


Making  the  total  at  30/9/21  ..  ..455 

There  is  still  a  large  number  of  solicitors  practising  in  Vic- 
toria who  are  not  members  and  as  the  efficiency  of  the  Institute 
nan  only  be  maintained  by  the  continued  and  loyal  support 
of  practitioners,  efforts  should  be  mad^  by  all  members  to 
induce  those  who  are  not  already  members  to  join.  The  Law 
Institute  is  the  mouthpiece  of  solicitors  and  by  helping  the 
Institute  practitioners  adopt  the  best  means  of  helping  them- 
selves. The  Secretary  on  application  made  to  him  will 
promptly  get  into  touch  with  any  solicitor  desirous  of  joining 
the  Institute. 

Finances  of  the  Institute. 
The  financial  year  began  with  an  overdraft  of  £234  the 
result  of  the  increased  activities  of  the  Institute  and  the 
better  services  it  rendered  to  members.  The  expenditure  on 
Revenue  Account  has  exceeded  the  income  by  £59  and  your 
Council  concluded  that  there  was  no  alternative  but  to  raise 
the  subscriptions  of  metropolitan  members  from  £1  Is.  to 
£1  lis.  6d.,  and  of  Country  members  from  10s.  6d.  to  15s. 
It  is  hoped  that  this,  combined  with  an  increased  membership, 
will  in  future  make  income  equal  expenditure  and  maintain 
the  services  of  the  Institute. 

Law  Costs. 

The  amendment  of  the  County  Court  Scale  of  Costs  and 
Rules  to  which  reference  was  made  in  last  year's  Annual 
Report  was  completed  early  in  the  year.  The  amendment  of 
the  Scale  of  Costs  of  the  Court  of  Insolvency  is  well  under  way. 
The  proposed  scale  is  now  before  the  Taxing  Master,  prepara- 
tory to  its  being  forwarded  to  their  Honors  the  Judges  for 
consideration. 

The  Scale  of  Charges  for  Transfers  and  Mortgages,  framed 
by  the  Council,  has  been  found  to  be  of  great  assistance  to 
solicitors  and  its  general  adoption  is  urged  by  the  Council  as 
affording  .a  ready  and  convenient  means  of  regulating  the 
charges  for  transfers  and  mortgages.  Reprints  are  available 
on  ai)plication. 


Conveyancing  Bill. 

Since  the  last  Annual  Report  the  Council  has  given  further 
detailed  attention  to  this  matter.  A  Bill  was  drawn  and  has 
been  settled  by  the  Council  and  will  shortly  be  referred  to  the 
Commissioner  of  Titles  and  other  authorities  for  consideration. 
As  indicated  in  the  previous  report  the  passage  of  such  a  Bill 
would  enable  a  scale  of  conveyancing  costs  to  be  formulated 
by  a  Committee,  appointed  under  the  Bill,  in  the  same  manner 
as  is  now  done  in  England,  Tasmania,  New  Zealand  and  New 
South  Wales. 

Law  Clerks'  Association. 

Members  have  been  already  made  aware  of  the  existence  of 
this  organization  and  the  requisite  steps  are  being  taken  by 
the  Committee  of  Solicitors  appointed  for  the  purpose  to  pro- 
tect the  interests  of  Solicitors  in  regard  to  the  claims  of  the 
Association  of  Law  Clerks. 

Legislation. 

Consideration  has  been  given  by  the  Council  to  the  various 
legislative  enactments  brought  forward  during  the  year.  Two 
measures  of  considerable  importance  are  now  under  review  by 
the  Committee  of  the  Council  appointed  to  deal  with  them. 
The  Council  was  also  instrumental  in  having  an  amendment 
made  in  the  Unauthorized  Documents  Acts  whereby  greater 
powers  have  been  given  in  dealing  with  vendors  and  publishers 
of  unauthorized  documents. 

Under  this  heading  it  may  also  be  appropriate  to  mention 
that,  as  a  result  of  representations  made  to  His  Honor  the 
Chief  Justice  of  the  High  Court  in  regard  to  the  perusal  by 
solicitors  and  parties  interested  of  the  reasons  for  judgments 
of  the  High  Court,  the  practice  has  been  laid  down  that  the 
reasons  of  the  Justices  will  be  left  with  the  Registrar  or  Officer 
of  the  Court,  who  will  be  instructed  to  allow  the  parties  or 
their  counsel  or  solicitors  to  peruse  and  take  extracts  from  or 
copies  of  such  reasons,  under  proper  restrictions  and  conditions 
to  ensure  the  safekeeping  of  the  original,  but  that  no  copy  of 
reasons  will  be  accepted  by  the  Court  as  authentic  unless 
obtained  from  and  certified  by  an  Associate. 

Statutory  Committee. 
During  the  year  ]\Ir.  L.  H.  Braham,  one  of  the  Council's 
representatives  on  the  Statutory  Committee  appointed  under 
the  provisions  of  the  Law  Institute  Act  1917,  intimated  that 
he  did  not  desire  re- appointment.  It  is  considered  by  the 
Council  that  as  the  Law  Institute  provides  all  the  machinery 
for  the  working  of  the  Law  Institute  Act,  and  as  the  Institute 


represents  the  great  body  of  practitioners  throughout  Victoria, 
members  of  its  Council  should,  if  they  are  qualified  to  perform 
its  functions,  be  appointed  to  the  Statutory  Committee  to 
such  an  extent  as  will  give  the  Institute  an  effective  voice  in 
regard  to  the  incurring  of  any  substantial,  expenditure  of 
money  by  that  committee. 

Representations  were  therefore  made  by  the  Council  to  His 
Honor  the  Chief  Justice,  explaining  the  views  of  the  Council 
in  regard  to  appointments  to  the  Committee  and  an  assurance 
has  been  given  by  His  Honor  that  the  views  of  the  Council  will 
be  considered  in  making  future  appointments. 

Council  of  Legal  Education. 

The  nominees  of  the  Council  for  the  Council  of  Legal  Educa- 
tion for  the  year  were  Messrs.  T.  C.  Alston,  L.  H.  Braham  and 
J.  V.  McEacharn. 

Several  applications  for  certificates  as  Managing  Clerks 
under  the  rules  were  considered  by  the  Council  during  the 
year  entailing  a  considerable  amount  of  skilled  work  by  mem- 
bers of  the  Committee  dealing  with  these  cases.  Two  applica- 
tions were  granted,  but  others  refused.  In  one  case  the  appli- 
cant, who  had  been  refused  a  Certificate,  appealed  to  the  Full 
Court.  The  Institute  briefed  counsel  to  appear  and  the  Court 
expressed  its  acknowledgment  of  the  services  thus  rendered. 
The  Council's  decision  in  refusing  the  certificate  was  upheld. 

Register  of  Practices  and  Clerks. 

The  Register  established  by  the  Institute,  which  was  referred 
to  in  last  year's  report,  has  proved  of  considerable  usefulness 
so  far  as  that  portion  of  it  dealing  with  the  engagement  of 
Clerks  is  concerned.  The  Council  has  been  able  to  place 
several  clerks  in  positions  during  the  year  and  as  time  goes  on 
the  utility  of  the  Register  will  become  still  more  apparent. 

Complaints. 

The  Council  had,  during  the  year,  to  consider  several  com- 
plaints against  solicitors  for  alleged  acts  of  misconduct  in  a 
professional  capacity  and  cases  were  referred  to  the  Statutory 
Committee  to  be  dealt  with  under  the  provisions  of  the  Act. 
Two  cases  were  reported  to  the  Court  and  in  both  cases  the 
solicitors  concerned  were  suspended  temporarily. 

Sir  Adrian  Knox. 
Congratulations  were  extended  by  the  Council  on  behalf  of 
members  to  The  Right  Honorable  Sir  Adrian  Knox,  K.C.M.G., 
P.C.,  the  Chief  Justice  of  the  High  Court  of  Australia,  on  the 
occasion  of  his  receiving  a  knighthood  from  His  Majesty. 


Attendances. 

The  attendance  at  the  12  ordinary  meetings  of  the  Council 

has  been  as  follows  : — 

Mr.  Alston      . . 

8 

Mr.  Kerr 

..       6 

,,    Braham   . . 

.        9 

„    Kiddle        .. 

..     10 

„    Brett 

.       5 

,    Lucas 

..     12 

„    Coldham 

.       3 

,    McEacharn 

4 

„    Dickson  . . 

.       6 

,    Rigby 

..       8 

,,    Drake 

.       5 

,    Robertson 

..     11 

„    Elder        .. 

.      10 

,    Robinson   . . 

..       8 

„    ElHott      . . 

.       6 

,    Simpson     .  . 

..     11 

„    Fitzgerald 

.      11 

,    Waters 

..       2 

,,    Hamer     .  . 

.      11 

,    White 

..       8 

„    Hyett       .. 

8 

In  addition  to  the  n 

lonthly 

meetings  of  the  Council  there 

were  numerous  meeting 

rs  of  commi 

ttees  during  the 

year. 

Council  Election. 

In  accordance  with  the  by-laws,  Messrs.  F.  P.  Brett, 
J.  R.  Drake,  J.  Fitzgerald,  J.  McC.  Kerr,  E.  C.  Rigby  and 
J.  W.  Robertson  retire  by  rotation  from  the  Council  but  are 
eligible  for  re-election. 

It  will  be  necessary,  therefore,  to  elect  six  members  to  the 
Council  at  the  Annual  General  Meeting. 

General. 

In  addition  to  the  matters  specifically  referred  to  in  this 
report  there  were  numerous  matters  which  were  dealt  with  by 
the  Council  during  the  year  of  interest  to  or  affecting  the  pro- 
fession or  the  general  public.  In  this  connection  the  CounciJ 
again  has  pleasure  in  recording  its  appreciation  of  the 
invariable  courtesy  received  from  the  Bench,  Ministers  of  the 
Crown,  departmental  heads,  government  officials  and  others. 

It  is  fitting  also  to  put  on  record  the  Council's  appreciation 
of  the  valuable  services  rendered  by  the  members  of  the  various 
committees  who  have  given  freely  of  their  time  in  dealing 
with  the  various  matters  reference  to  which  has  been  made 
in  this  report  and  also  of  the  services  rendered  by  the  Treasurer 
and  the  Honorary  Auditors,  Messrs.  Geo.  Shaw  and  H.  T. 
McKean. 

By  Order  of  the  Council, 

ARTHUR  ROBINSON,  President. 

J.  H.  S.  CAMPBELL,  Secretary. 
30th  October,  1921. 
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TREASURER'S    REPORT. 


For  the  Year  ended  30th  September,  1921. 

To  be  presented  to  the  Annual  Meeting  on  the  25th 
November,  1921. 


The  membership  and  revenue  of  the  Institute  has  been 
progressively  increasing  since  the  incorporation  by  the  1917 
Act,  this  year  creating  another  record.  Members  increased 
from  437  to  455  and  revenue  from  £494  to  £524.  The  number 
of  new  members  is,  however,  far  less  than  the  number  of 
admissions  to  practice  and  therefore  all  our  members  are  urged 
to  induce  practitioners  to  join,  thus  strengthening  the  Institute 
and  causing  the  expense  of  its  important  activities  to  be  more 
equitably  shared. 

The  Council  would  appreciate  the  help  of  the  general  body 
of  members  in  this  matter  for,  while  it  is  easy  for  each  member 
to  ask  his  professional  friends  to  join,  it  is  an  onerous  task  for 
the  Council  to  do  the  necessary  canvassing. 

The  revenue  account  shows  an  expenditure  of  £583,  which  is 
substantially  more  than  the  income.  It  also  shows  that  the 
overdraft  will  necessitate  the  cashing  of  the  fixed  deposit 
when  it  matures  unless  meanwhile  some  other  mode  of  dis- 
charging the  overdraft  comes  to  light. 

The  increase  of  the  subscriptions  from  £1  Is.  to  £1  lis.  6d.  for 
metropolitan  members  and  from  10s.  6d.  to  15s.  Od.  for  country 
members  will,  in  future,  make  out  revenue  balance  the  expen- 
diture and  since  the  new  rates  include  the  right  to  borrow  from 
the  extensive  library  of  text-books  and  reports,  the  increase 
should  not  be  felt  a  burden.  The  Council  hopes  that  members 
will  make  the  fullest  use  of  the  library. 

H.  W.  C.  SIMPSON,  Treasurer. 
31st  October,  1921. 


13 

LEGAL  BENEVOLENT  FUND, 


REPORT  1920-1921. 


The  duly  audited  statement  of  receipts  and  expenditure  is, 
attached  hereto.  The  balance  in  the  General  Fund  at  the 
close  of  the  year  was  the  sum  of  £101  7s.  7d.,  which  includes  a 
further  £50  from  the  Red  Cross  Information  Bureau.  The 
Permanent  Fund  consists  of  a  fixed  deposit  for  £300,  and  a 
balance  of  £13  16s.  in  the  Bank  Current  Account.  At  the 
close  of  the  year  the  only  remaining  annuitant  died,  and  at 
present,  beyond  the  intended  payment  of  that  annuitant's 
funeral  expenses,  there  is  no  existing  call  on  the  funds. 

HENRY  T.  W.  STILLMAN, 

Hon.  Secretary  and  Treasurer. 
26th  Nov.ember,  1921. 


Statement  of  Receipts  and  Expenditure  of  Legal  Benevolent 
Fund  for  Year  ended  31st  October,  1921. 


Permanent  Fund — 

By  Balance  at  31st  October,  1920 

£13 

16 

0 

General  Fund — Receipts — 

Balance  at  31st  October,  1920      . . 

£79 

11 

7 

Red  Cross  Information  Bureau     . . 

50 

0 

0 

Sundry  Donations 

11 

0 

0 

London   Bank — Interest    on    fixed 

deposit 

13 

12 

9 
—  £154 

4     4 


u 


Expenditure — 
Case  No.  6 — 12  payments 
Harston  &  Co.,  Printing     .' 

Balance 

Summary — 

Balance  Permanent  Fund 
Balance  General  Fund 


Permanent  Fund — 

Fixed  deposit  in  London  Bank     .  .   £300    0     0 


£52  0 
0  16 

0 
9 

£101  7  7 

£13  16 
101  7 

0 

7 

£115  3 

7 

HENRY  T.  W.  STILLMAN, 

Hon.  Treasurer. 


Audited  and  found  correct, 

L.  H.  Braham,  Hon.  Auditor. 
23rd  November,  1921. 


LIST  OF  MEMBERS 

To  20th  October,  1921. 

*  Signifies  Country  Mkmukk. 


I 


A  Beckett,  T.  A. 
*Al)erQcthy,  W.  M. 
Abraham,  D.  S. 
Adams,  T.  L. 
*Agg,  A.  P. 
Ahern,  C.  J. 
Aitko]!,  J. 
Aitken,  P.  L. 
Akehiirst,  A.  W.  H. 
Alston,  T.  C. 
Amess,  S. 
Anderson,  G.  W.  S. 
Anderson,  J.  A. 
Anderson  W.  S. 
*Archer,  G.  L. 
*Ard]ie,  W. 
Atkyns,  E.  A . 
Atkyns,  F.  N.  H. 

Backhouse,  S.  B. 
Baker,  A. 
*Bakcr,  J.  L.  R. 
Ball,  11.  G. 
Ball,  W.  J. 
*Balmer,  S.  R. 
Barker,  F.  C.  D. 
Barnett,  C. 
Barnett,  J.  E. 
*Bateman,  F.  E. 
Bayles,  N. 
Begg,  J.  W. 


Benjamin  1^.  L. 

*  Bennett,  J. 
Best,  Sir  R.  W. 
='"Birdsey,  C.  H. 
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Constitutional   Cases. 


ADDRESS 

BY 

ARTHUR  ROBINSON,  C.M.G.,  M.L C,  Attorney-General 
AND  Solicitor-General  of  Victoria  ;  President  of 
THE  Law  Institute  of  Victoria. 


The  Judicial  Committee  of  the  Privy  Council. 

Among  the  matters  that  have  engaged  the  attention  of 
the  legal  profession  in  Victoria  during  the  past  year  there  is 
no  question  of  such  importance  for  the  future  devek)i)nient  of 
Australia  or  of  such  vital  concern  for  the  government  and 
stability  of  the  States  as  that  of  a})peals  to  the  Privy  Council. 

I  make  no  apology,  therefore,  for  discussing  the  subject 
in  this  Address. 

"  The  appeal  to  His  Majesty  in  Council  seems  coeval  with 
the  settlement  of  the  Colonies  and  the  establishment  of  their 
Judicature"  (1).  An  Order  in  Council  relating  to  Guernsey 
shows  that  as  early  as  the  reign  of  Queen  Elizabeth  there  was 
a  settled  practice  in  appeals  to  the  Sovereign  from  outside  the 
Realm  (2). 

It  is  unnecessary  to  explain  to  such  an  audience  as  this 
the  process  of  evolution  by  which,  in  accordance  with  the 
innate  British  genius  for  government,  the  Judicial  Committee 
of  the  Privy  Council,  as  we  know  it,  has  developed  from  those 
early  beginnings. 

It  is  a  tribunal  without  parallel.  It  meets  in  surround- 
ings that  are  simple  in  the  extreme.  Its  proceedings  are 
characterised  by  an  almost  informal  directness.  Yet  its 
jurisdiction  extends  over  an  Empire,  and  the  matters  with 
which  it  deals  are  as  diverse  as  the  laws  and  customs  it 
interprets. 

(1)  Burge,  *'  Colonial  and  Foreign  Law,"  vol.  1,  p.  356. 

(2)  Safford  and  Wheeler,  "  Privy  Council  Pfaetice,"  p.  702. 


20 

For  instance,  in  the  period  covered  by  the  Law  Reports, 
1920  Appeal  Cases,  it  had  to  consider  such  a  variety  of  subjects 
as  the  hire  of  a  dry  dock  from  Seattle  for  use  in  building  a 
breakwater  at  Victoria,  British  Columbia ;  the  Torrens 
system  in  British  Columbia  ;  Maori  customs  and  ceremonies 
for  the  adoption  of  children ;  the  municipal  by-laws  of 
Toronto  ;  separate  schools  in  Ontario  ;  the  Chinese  law  of 
marriage  in  Penang,  and  the  delicate  question  of  the  status 
of  "  secondary  wives  "  and  theii'  children  ;  the  rating  powers 
of  the  corporation  of  Sydney  ;  the  appointment  of  a  Judge 
of  the  Supreme  Court  of  Queensland,  and  the  dictation  test 
for  sugar-cane  cutters  in  that  State  ;  a  collision  between 
ships  in  the  St.  Lawrence  River  ;  the  liability  of  a  tramway 
company  in  Quebec  arising  out  of  the  furious  driving  of  an 
employe  who  was  hurrying  to  repair  a  broken  electric  cable  ; 
an  escape  of  electric  current  in  Quebec  ;  the  removal  of  snow 
from  street  railway  tracks  in  Toronto  ;  the  Statute  of  Limita- 
tions in  Ontario  ;  "  common  employment  "  in  New  Zealand  ; 
the  meaning  of  "  customer  "  in  the  Commonwealth  Bills  of 
Exchange  Act,  and  the  practice  of  bankers  as  to  cheques  ; 
the  deportation  of  a  British  subject  from  Kong'  Kong  ;  the 
right  of  a  tenant  of  State  lands  in  Cyprus  to  sink  wells  for  the 
purpose  of  supplying  water  to  a  village  as  distinguished  from 
the  exclusive  purpose  of  cultivation,;  rebate  on  freights  paid 
for  the  carriage  of  cocoa  and  coconuts  from  Trinidad  to  New 
York  ;  Roman-Dutch  law  in  Ceylon  ;  the  law  of  expropria- 
tion in  Quebec,  the  construction  of  a  will  executed  in  that 
Province,  and  proof  of  undue  influence  on  a  testator  ;  majority 
verdicts  in  Jamaica  ;  appeals  from  British  Columbia  as  to 
mining  leases,  taxation  of  railways,  and  the  joinder  of  the 
Attorney- General  as  a  defendant ;  workmen's  compensation 
cases  from  several  of  the  Dominions  ;  appeals  from  Prize 
Courts  in  England  and  Nova  Scotia  ;  the  practice  on  appeals 
to  the  Privy  Council ;  the  legislative  powers  of  the  Transvaal 
Province  ;  the  legislative  powers  of  the  Dominion  and  of  the 
Provinces  of  Canada  ;  and  the  legislative  powers  of  the  State 
of  Queensland. 

The  Indian  Appeals  for  the  same  period  would  probably 
be  found  to  contain  matters  equally  diversified,  and  even  more 
picturesque. 

This  is  the  record  of  only  one  year.  The  mere  mention 
of  it  is  enough  to  stir  the  imagination  and  quicken  the  pulse  of 
every  loyal  subject  of  the  Empire  who  is  capable  of  appre- 
ciating the  significance  of  what  was  done. 
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In  recent  discussions  on  the  status  of  the  Dominions 
much  has  been  said,  and  rightly  said,  of  the  Crown  as  the  living 
symbol  of  Imperial  unity.  The  idea  of  the  unity  of  the  Empire 
is  emphasized  if,  with  the  sentiment  of  personal  loyalty  to  the 
Sovereign,  we  ass(3ciate  the  correlative  idea  of  the  legal  unity 
of  the  Empire  which  the  King  in  Council  represents. 

May  I  quote  an  admirable  summary  prepared  about  half  a 
century  ago  by  Mr.  Reeve,  the;  Registrar  of  the  Privy  Council, 
which  is  as  true  to-day  as  it  was  then. 

"  The  ap]3ellate  jurisdiction  of  Her  Majesty  in  Council," 
he  says,  ''  exists  for  the  benefit  of  the  Colonies  and  not  for  that 
of  the  mother  country  ;  but  it  is  impossible  to  overlook  the 
fact  that  this  jurisdiction  is  a  part  of  the  prerogative  Avhich 
has  been  exercised  for  the  benefit  of  the  Colonies  from  the  date 
of  the  earliest  settlements  of  this  country,  and  that  it  is  still 
a  powerful  link  between  the  Colonies  and  the  Crown  of  Great 
Britain.  It  secures  to  every  subject  of  Her  Majesty  through- 
out the  Empire  his  right  to  claim  redress  from  the  Throne  ; 
it  provides  a  remedy  in  certain  cases  not  falling  within  the 
jurisdiction  of  ordinary  Courts  of  Justice  ;  it  removes  causes 
from  the  influence  of  local  prepossessions  ;  it  affords  a  means 
of  maintaining  the  uniformity  of  the  law  of  England  in  those 
Colonies  which  derive  the  great  body  of  their  law  from  Great 
Britain  ;  and  it  enables  suitors,  if  they  think  fit,  to  obtain  a 
decision  in  the  last  resort  from  the  highest  judicial  authority 
and  legal  capacity  existing  in  the  metroi)olis. 

The  controlling  power  of  the  highest  Court 
of  Appeal  is  not  without  influence  and  value",  even  when  it  is 
not  exactly  resorted  to.  Its  power,  though  dormant,  is  not 
unfelt  by  any  Judge  in  the  li^mpire,  because  he  knows  that  his 
proceedings  may  be  made  the  subject  of  appeal  to  it  "  (1). 

Every  legal  practitioner  whose  duty  it  is  to  act  on  behalf 
of  clients  mth  interests  in  Australia  or  in  different  parts  of 
the  Dominions  or  even  in  foreign  countries,  or  on  behalf  of 
clients  living  out  of  Australia  but  with  interests  in  Australia, 
recognizes  the  manifest  advantage  of  the  authoritative  and 
uniform  decision  of  legal  questions  under  laws  which  are  to  a 
large  extent  similar  throughout  the  Dominions.  This  is  so 
not  only  with  regard  to  the  general  principles  of  law  and 
equitjs  but  especially  in  connection  Avith  financial,  com- 
mercial, insurance,  shipping  and  general  business  transactions. 


(1)  Safford  and  Wheeler,  "  Privy  Council  Practice,"  p.  xi. 
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There  i»,  however,  one  department  of  legal  interpretation 
which  affects  iis,  not  only  as  professional  men  but  as  citizens. 
I  mean  the  interpretation  of  constitutional  law  and  practice. 

Requirements  for  a  Final  Court. 

The  duties  and  responsibilities  of  a  Court  of  Appeal  are 
in  all  cases  grave  and  onerous.  But  they  become  corres- 
pondingly more  onerous  and  more  grave  in  the  determina- 
tion of  appeals  involving  the  constitutional  powers  and 
limitations  of  governments  and  Parliaments.  This  is  due  not 
only  to  the  inherent  nature  of  the  problems,  but  also  to  the 
far-reaching  consequences  of  decisions  in  regard  to  them. 

For  the  efficient  discharge  of  duties  such  as  these  the 
highest  technical  legal  knowledge,  though  of  coui-se  essential,  is 
not  in  itself  sufficient.  There  are  also  required  a  v*dde  and 
intimate  acquaintance  with,  and  a  fine  appreciation  of,  con- 
stitutional principles,  and  especially  of  those  unwritten  con- 
ventions and  understandings  which  are  indispensable  to  the 
smooth  working  of  our  intricate  machinery  of  government. 
These  must  all  be  carefully  considered  in  the^  elucidation  of 
constitutional  problems,  and  in  the  equitable  determination 
of  the  relationship  of  the  several  parts  of  the  body  politic  one 
to  another. 

The  equipment  requisite  for  dealing  with  such  questions 
is  attained  in  the  highest  degree  when  profound  learning  has 
been  matured  by  responsibility  in  the  practical  administration 
of  public  affairs. 

The  ideal  interpretation  should  be  not  of  the  letter 
merely,  but  also  of  the  spirit ;  for  it  is  the  letter  that  killeth, 
but  the  spirit  that  giveth  life. 

Federal   Constitution   and  Appeals   to   the   Privy 
Council. 

When  the  Federal  Constitution  was  being  framed,  much 
argument  took  place  concerning  appeals  to  the  Privy  Council. 
Differences  of  opinion  in  the  Convention  Avere  strongly  marked, 
and  the  provisions  as  finally  drafted  by  the  Convention  were 
settled  only  after  some  very  close  divisions.  When  the  Bill 
was  presented  to  the  Imperial  Government,  with  a  request 
that  it  should  be  passed  into  law,  the  matter  Avas  again  dis- 
cussed by  the  delegates  from  Australia  and  the  representatives 
of  Her  Majesty's  Government.  Various  suggestions  were 
made,  and  ultimately  section  74  of  the  Constitution,  as  it  now 
stands,  was  substituted  for  the  clause  as  agreed  to  by  the 
Federal  Convention. 
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S(^ctibn  74  provides  : — 

"  No  ax)peal  shall  be  permitted  to  the  Queen  in  Council 
from  a  decision  of  the  High  Court  upon  any  question,  how- 
soever arising,  as  to  the  limits  inter  se  of  the  constitutional 
powers  of  the  Commonwealth  and  those  of  any  State  or  States, 
or  as  to  the  limits  inter  se  of  the  constitutional  powers  of  any 
two  or  more  States,  imle>ss  the  High  Court  shall  certify  that  the 
question  is  one  which  ought  to  be  determined  by  Her  Majesty 
in  (Council. 

'•  The  High  Court  may  so  certify  if  satisfied  that  for  any 
special  reason  the  certificate  should  be  granted,  and  thereupon 
an  appeal  shall  lie  to  Her  Majesty  in  Council  on  tlie  question 
without  further  leave. 

'•  Except  as  provided  in  this  section,  this  Constitution 
shall  not  impair  any  right  which  the  Queen  may  be  pleased  to 
exercise  by  virtue  of  Her  Royal  prerogative  to  grant  special 
leave  of  appeal  from  the  High  Court  to  Her  Majesty  in  Council. 
The  Parliament  ma}^  make  laws  limiting  the  matters  in  which 
such  leave  ma}'  be  asked,  but  proposed  laws  containing  any 
such  limitation  shall  be  reserved  by  the  Governor- General  for 
Her  Majesty's  pleasure." 

In  the  debate  in  the  Imperial  Parliament  special  reference 
to  this  question  was  made  by  a  number  of  eminent  lawyers. 
The  remarks  of  Mr.  Haldane  (as  he  then  was),  Sir  Robert 
Finlay  (as  he  then  was),  and  Sir  William  Anson  in  the  House 
of  Commons,  and  of  Lord  Davey  and  Lord  James  of  Hereford 
in  the  House  of  Lords,  are  of  special  interest  and  are  worthy 
of  careful  perusal,  although  it  is  not  practicable  within  the 
limits  of  this  Address  to  refer  to  them  at  length  (1). 

The  position  regarding  appeals  to  the  Privy  Council  from 
the  High  Court  may  roughly  be  summarised  as  follo^vs  : — In 
ordinary  cases  and  some  constitutional  cases  appeals  may  be 
taken  from  the  High  Court  by  special  leave  of  the  Privy 
Council. 

In  one  important  class  of  constitutional  cases  appeals  may 
not  be  taken  from  the  High  Court  to  the  Privy  Council  without 
a  certificate  from  the  High  Court  that  the  question  is  one 
which  ought  to  be  determined  by  the  King  in  Council. 

The  learned  lawyers  in  the  Imperial  Parliament,  whose 
names  I  have  mentioned,  were  of  opinion  that  there  could 
be  an  appeal  to  the  Privy  Council  from  a  State  Supreme  Court 

( 1 )  See  Parliamentary  Debates,  vols.  84  and  85. 
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upon  any  constitutional  question.  Mr.  Haldane,  Sir  Robert 
Finlay,  Lord  Davey  and  Lord  James  of  Hereford  made  special 
reference  to  this.  The  opinion  of  these  eminent  lawyers  on  the 
device  emploj^ed  in -sections  38a  and  39  of  the  Judiciary  Act 
of  the  Commonwealth  Parliament  woidd  be  interesting. 
These  sections  were  ingeniously  framed  for  the  express  purpose 
of  preventing  questions  as  to  the  limits  inter  se  of  the  con- 
stitutional powers  of  the  Commonwealth  and  States  being 
passed  upon  by  the  Privy  Council.  Their  object  was  to  shut 
out  an  avenue  which  Her  Majesty's  Government  and  the 
Imperial  Parliament  believed  was  reserved  by  the  Constitu- 
tion. In  order  that  no  appeal  might  be  taken  to  the  Privy 
Council  from  the  Supreme  Court  in  any  such  cas&s  the  State 
Supreme  Court  was  deprived  of  jurisdiction  in  all  matters'  falling 
within  section  74.  Hence,  if  these  sections  of  the  Judiciary  Act 
are  a  valid  exercise  of  the  powers  of  the  Commonwealth 
Parliament,  as  the  High  Court  has  lately  held  (1),  aj)peals  on 
this  important  class  of  constitutional  questions  can  only  be 
taken  to  the  Privy  Council  from  the  High  Court ;  and  section 
74  forbids  that  appeal  save  with  the  consent  of  the  High 
Court. 

If  the  most  recent  decision  of  the  majority  of  the  High 
Court  reflects  the  matured  judgment  of  its  members,  then  it 
appears  safe  to  say  that  a  majority  of  the  Judges  at  present 
constituting  the  High  Court  is  unlikely  to  be  satisfied  that  in 
any  constitutional  case  any  special  reasons  exist  for  granting 
a  certificate  for  an  appeal  to  the  Privy  Council. 

Basic  Principles  of  the  Constitution. 
These  observations  are  caused  by  consideration  of  the 
revolution  recently  effected  by  the  majorit}^  of  Judges  of  the 
High  Court  in  what  is  commonly  termed  the  Engineers'  Case  (2). 

In  1906  the  Judges  who  then  constituted  the  High  Court 
decided  in  the  case  of  the  Federated  Amalgamated  Railway 
and  Tramway  Service  Association  v.  New  South  Wales  Railway 
Traffic  Employes'  Association  (3)  (which  case  I  hereafter 
call  the  Railway  Employes'  Case)  that  "  the  rule  laid  down  by 
them  in  1904  in  D' Ernden  v.  Redder  (4),  viz.,  '  that  Avhen  a 
State  attempts  to  give  to  its  legislative  or  executive  authority 
an  operation  which  if  valid  would  fetter  control  or  interfere 
with  the  free  exercise  of  the  legislative  or  executives  power  of 

(1)  See  Lorenzo  v.  Carey,  29  C.L.R.,  243. 

(2)  Amalgamated  Society  of  Engineers  v.  Adelaide  Steamship  ('o.  and 
Others,  28  C.L.R.,  128. 

(3)  4  C.L.R.,  488. 

(4)  1  C.L.R.,  91. 


the  Coinmonwealtli,  the  attempt,  unless  expressly  authorized 
by  the  Constitution,  is  to  that  extent  inv^alid  and  inoperative  ' 
is  reciprocal.  It  is  equally  true  of  attempted  interference  by 
the  Commonwealth  with  State  instrumentalities.  The  appli- 
cation of  the  rule  is  not  limited  to  taxation." 

This  rule  permeates  the  law  of  the  Constitution  of  the 
United  States,  which  is  a  true  federation  of  States  which 
previously  were^  self-governing. 

If  Emden  v.  Pedder  (1),  was  decided  in  1904.  The  Eail- 
way  EmpUnjts'  Case  (2),  which  held  that  the  rule  laid  down  in 
D'  Emden  v.  Pedder  (1),  was  rccix)rocal,  was  decided  in  1906. 
These  decisions  held  the  field,  and  were  accepted  as  stating 
basic  principles  of  the  Federal  Constitution. 

The  Federal  Constitution  was  the  product  of  the  Federa- 
tion Convention  which  met  in  1897  and  1898.  That  Conven- 
tion appointed  a  drafting  committee,  consisting  of  IVIi-.  (as  he 
then  was)  Edmund  Barton,  Q.C.,  Mr.  R.  E.  O'Connor,  Q.C. 
and  Sir  John  Downer,  Q.C.  It  had  before  it  for  consideration 
the  draft  Constitution  prepared  by  the  Federation  Conference 
of  1891.  Mr.  Barton  (who  was  the  leader  of  the  1897-8  Con- 
vention) in  introducing  to  the  Convention  the  Bill  prepared  by 
the  drafting  committee,  said  : — 

''  In  construction  and  groundwork  tliis  Bill  is  very 
similar  to  the  Bill  of  1891  "  (3)     .     .     . 

"  I  should  like  to  say  on  behalf  of  the  drafting  committee 
that  though  they  have  added  to  the  Bill  .  .  .  they  have 
endeavoured  to  treat  the  1891  draft  as  reverently  as  possible, 
since  they  recollected  that  a  gentleman,  who  may  be  described 
as  the  supreme  draftsman  of  Australia,  Sir  Samuel  Griffith, 
was  the  main  author  of  it,  not  only  in  its  passage  through  the 
committee,  but  in  the  work  of  drafting  it  "  (4). 

The  High  Court  was  constituted  in  1903.  Its  first  mem- 
bers were  Sir  Samuel  Griffith  and  Messrs.  Barton  and  O'Connor. 
It  was  therefore  composed  of  the  three  distinguished  lawyers 
and  statesmen  who  were  mainly  responsible  for  the  actual 
wording  of  the  Constitution.  AH  three  of  them  had  been 
members  of  the  Federation  Conference  of  1891.  They  were 
steeped  in  knowledge  of  the  law  and  custom  of  Federal  Con- 
stitutions. 

(1)  1  C.L.R.,  91. 

(2)  4  C.L.R..  488. 

(3)  Official  Report  of  the  Debates,  p.  433. 

(4)  Official  Report  of  the  Debates,  p.  459. 
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They  had,  in  season  and  out  of  season,  preached  the 
doctrine  of  a  federation  of  the  Australian  Colonies.  Two  of 
them  gave  up  the  best  years  of  their  lives  to  its  advocacy  on 
the  political  platform,  and  forfeited,  beyond  power  of  recall, 
any  possibility'  of  building  up  their  personal  fortunt^s  by  the 
exercise  of  their  professional  attainments  at  the  Bar.  When 
the  full  story  of  Australian  Federation  is  written  it  will  then 
be  said,  with  every  assurance  of  truth,  that  ,these  three  were 
men — 

"  111  whom  persuasion  and  belief 

"  Had  ripened  into  faith,  and  faith  become 

"  A  passionate  intuition." 

When  they  drafted  the  Constitution  they  had  certain 
ideas  in  their  minds  which  they  expressed  in  words,  and  these 
ideas  and  words  were  approved  and  adopted.  On  the  Bench 
they  upheld  these  ideas  tenaciously  and  consistently  in  a 
number  of  decisions.  Efforts  to  induce  the  electors  to  alter 
the  Constitution  so  that  these  decisions  should  not  have  effect 
in  future,  only  resulted  in  emphatic  indorsement  by  the  electors 
of  the  principles  laid  down  by  those  Judges. 

Two  determined  efforts  were  made  under  section  128  to 
alter  the  Constitution  in  such  a  way  as  to  get  rid  of  the  effect 
of  the  decision  in  the  Railway  Employes'  Case  (1).  The 
first  attempt  was  made  in  1911,  when  the  necessary  amend- 
ments were  passed  by  both  Houses  of  the  Commonwealth 
Parliament,  but  were  decisively  rejected  by  the  electors  at 
the  referendum.  The  second  was  made  in  1913,  when  the 
Commonwealth  Parliament  again  passed  the  necessary  Bill, 
but  the  proposed  alterations  were  again  rejected  by  the 
electors  on  referendum. 

The  last  attempt  to  alter  the  Constitution  was  made  in 
1919,  and  the  circumstances  surrounding  this  attempt  are 
worthy  of  special  notice.  The  specific  alterations  proposed 
in  1919,  and  passed  by  the  Commonwealth  Parliament  in  that 
year  for  submission  to  a  referendum  of  the  electors,  had  pre- 
viously been  the  subject  of  discussion  between  the  Common- 
wealth Government  and  the  State  Governments.  The 
amendments  were  restricted  so  as  to  operate  only  for  a  limited 
period  of  time.  They  were  framexl  on  the  basis  that  the 
principles  laid  down  by  the  High  Court  in  D'  Emden  v.  Pedder 
(2)  and  the  Railway  Employ  is'  Case  (1),  were  root  prin- 
ciples of  the  Federal  Constitution.  To  safeguard  the  States 
against  any  possibility  of  some  ingenious  lawyer  argumg  in 
the  future  that,  if  the  wider  powers  sought  by  the  Federal 

(1)  4  C.L.R.,  488. 

(2)  I  C.L.R.,  91. 


authorities  in  relation  to  "  Tiade  and  Comnierce  "  and  "  Cor- 
porations "  w(Tc  sanctioned,  they  might  be  construed  as 
modifying  or  abrogating  the  doctrines  laid  down  in  the  Bail- 
way  Employes'  Case  (1),  provisoes  were  specifically  inserted 
in  the  proposed  amendments  effectually^  negativing  any 
probability  of  such  a  contention  being  seriously  argued.  The 
proposed  amendment  regarding  "  Trade  and  Commerce " 
stated,  in  so  many  words,  that  this  alteration  in  the  Constitu- 
tion should  not  be  construed  to  empower  the  Commonwealth 
Parliament  to  make  laws  with  respect  to  the  control  or  manage- 
ment of  State- owned  railways  or  the  rates  or  fares  on  such 
railways.  The  proposed  amendment  regarding  "  Corpora- 
tions '^  expressly  excluded  Commonwealth  control  or 
interference  with  State  Governmental  or  municipal  corpora- 
tions, i.e.,  such  corporations  as  the  Railways  Commissioners, 
municipal  tramways  trusts  or  any  municipality  or  similar 
body. 

Official  pronouncements  by  the  Commonwealth  Govern- 
ment were  also  made  to  the  effect  that  State  railways  and  other 
State  instrumentalities  could  not  be  affected  if  the  proposed 
alterations  were  ratified  on  referendum. 

It  is  abundantly  clear,  therefore,  that  all  parties,  Com- 
monwealth and  State,  accepted  the  original  High  Com-t 
decisions  referred  to  as  setting  out  the  true  meaning  of  the 
Constitution. 

Despite  all  the  official  assurances  issued  by  the  Common- 
w(^alth  Government,  the  majority  of  the  electors  apparently 
thought  the  proposals  might  be  another  Trojan  horse,  and 
voted  against,  their  acceptance,  and  the  proposed  amendments 
thereby  failed  to  become  embodied  in  the  Constitution. 

The  position,  therefore,  at  the  end  of  1919,  was  that  the 
High  Court  had  given  decisions  going  to  the  very  root  of  the 
Constitution ;  that  attempts  had  been  made,  in  manner 
provided  by  the  Constitution,  to  alter  the  Constitution  so  as 
to  get  rid  of  the  effect  of  these  decisions  ;  that  the  several 
Governments,  both  Commonwealth  and  State,  had  accepted 
the  position  as  laid  down  by  the  High  Court ;  and  that  the 
electors  had  emphatically^  declined  to  alter  the  Constitution 
as  suggested. 

Revolution  by  Judicial  Decision. 

In  the  year  1920,  however,  Sir  Samuel  Griffith  had  retired 
from  the  Bench,  Sir  Edmund  Barton  and  Mr.  Justice  O'Connor 
were  both  dead,  and  the  then  High  (.^ourt,  by  a  majority, 


(1)  4C.L.R.,  488. 
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effected  what  I  have  already  termed  a  revolution.  In  the 
case  of  the  Amalgamated  Society  of  Engineers  v.  Adelaide 
Steamship  Co.  and  Others  (!)  (herein  called  the  Engineers' 
Case),  the  majority  of  the  Court  over-ruled  the  whole  doctrine 
established  by  the  Railway  Employes'  Case  (2),  which  had 
protected  State  instrumentalities  from  interference  by  Federal 
authority,  and  placed  the  Crown  in  the  right  of  the  State 
Government  on  the  same  footing  as  a  private  individual. 
Thus,  after  sixteen  years  of  existence,  after  what  was  tanta- 
mount to  express  affirmation  on  three  different  occasions  bj- 
the  electors,  those  root  principles  of  the  Constitution  which 
had  been  laid  down  by  the  first  Judges  of  the  High  Court,  and 
applied  again  and  again  by  the  Court,  were  declared  to  be 
utterly  wrong  and  those  Judges'  decisions  were  held  to  be  bad 
law. 

This  was  done  in  August  1920.  Mr.  Justice  Barton,  who 
died  in  January,  1920,  had  been  able  to  say  in  June  1919  : — 

"  The  case  of  D'Emden  v.  Pedder  (3),  has  become  a  settled 
authority,  and  this  Court  only  in  September  last  intimated  in 
Full  Bench  that  the  majority  of  the  Justices  were  of  opinion 
that  it  would  be  a  waste  of  time  to  attack  the  decision  of  this 
Court  in  the  Railway  Servants'  Case  (2). 

"  In  the  last-named  case  the  Court  unanimously  decided 
that  the  rule  laid  down  in  D'Emden  v.  Pedder  was  reciprocal, 
being  equally  true  of  attempted  interference  by  the  Common- 
wealth with  State  instrumentalities  "  (4). 

"  While  the  Constitution  lasts  in  its  present  form,"  said 
Mr.  Justice  Isaacs  in  1907,  when  stating  the  importance  of 
section  74,  "  nothing  however  can  alter  the  finality  of  a  decision 
of  the  High  Court  upon  this  class  of  question  "  (5). 

Those  of  us  who  have  read  Compton  Mackenzie's  delight- 
ful novel,  "Sinister  Street,"  will  remember  the  reference  to 
the  Rhodes  Scholarships  and  the  affected  alarm  of  the  Oxford 
undergraduates  at  the  coming  invasion  of  their  Alma  Mater. 
The  Dean  joined  in  the  discussion  to  point  out  what  Oxford 
would  do  for  the  Dominion  student.  Among  other  benefits, 
it  would  develop  in  this  student  a  sense  of  continuity.  Such 
a  sense  of  continuity  would  have  been  valuable  in  the  con- 

(1)  28  C.L.R.,  129. 

(2)  4  C.L.R.,  488. 

(3)  (1904)  1  C.L.R.,  91. 

(4)  Australian    Workers'    Union   v.    Adelaide   Milling    Co.    Ltd.,    26 
C.L.R.,  465. 

(5)  Baxter  v.  Commissioners  of  Taxation  (N.S.W.),  (1907)  4  C.L.R., 
1152. 
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sideration  of  the  constitutional  cases  to  which  I  have  referred. 
It  might  have  led  to  some  hesitation  in  overthrowing  the 
interpretation  given  by  the  first  members  of  the  High  Court, 
and  definitely  accepted  by  the  votes  of  the  electors. 

Effect  on  Responsible  Government  in  the  States. 

If  this  last  decision  of  the  High  Court  is  enforceable 
against  the  Government  of  a  State,  it  must  impair  one  function 
that  is  usually  considered  to  be  fundamental  in  any  self- 
governing  community — the  right  of  its  Parliament  to  control 
supplies.  If  the  decision  is  enforceable,  it  means  that  the 
expenditure  of  a  State,  as  regards  its  instrumentalities,  may 
be  taken  out  of  the  hands  of  the  electors  and  the  Parliament 
of  that  State,  and  be  placed  under  the  control  of  a  Judge  of 
the  Commonwealth  Court  of  Conciliation  and  Arbitration. 
Parliamentary  control  of  State  expenditure  to  that  extent 
disappears,  as  also  does  the  control  of  finance  by  the  Executive. 

"  All  State  action  costs  money,  directly  or  indirectly,  and 
questions  of  finance  must  sooner  or  later  affect  all  public  policy 
and  business  as  weighty,  if  not  determining,  factors.  '  Expense 
governs  everything.'  Finance  may  therefore  be  said  with 
truth  to  be  the  foundation  of  government,  in  the  sense  thiat 
ways  and  means  must  be  found  for  everything  which  a  Govern- 
ment desires  to  do.  A  good  system  of  finance  and  good 
government  are  interdependent.  The  bedrock  on  which  the 
English  system  is  built  is  the  principle  of  the  maintenance  by 
Parliament  of  control  over  the  grants  which  it  makes  "  (1). 

Obviously,  if  a  Government  is  prevented  from  controlling 
its  finance  it  will,  sooner  or  later,  drift  into  a  position  similar 
to  that  of  a  firm  or  company  which  cannot  meet  its  obligations. 

This  State,  relying  in  part  on  the  interpretation  which  the 
original  members  of  the  High  Court  gave  to  the  Federal  Con- 
stitution, has  committed  itseif  to  large  ca^pital  expenditure  on 
works  and  undertakings  necessary  for  the  development  of  a 
new  and  under-capitalised  country.  These  works  and  under- 
takings necessitate  heavy  annual  charges  for  maintenance, 
interest  and  sinking  funds.  These  charges  might  well  be 
financed  by  the  State,  if  it  continued  to  have  the  sole  control 
of  its  expenditure,  and  if  the  possibility  of  inflation  of  that 
expenditure  by  an  outside  authority  were  non-existent. 

Since  the  year  1904  the  State  of  Victoria  has  borrowed 
for  railways,  irrigation  and  water  supply  works,  land  settle- 

(1)  "Principles  and  Practice  of  the  System  of  Control  over  Parlia- 
mentary Grants,"  by  Colonel  A.  J.  V.  Durell,  C.B.,  Chief  Paymaster, 
War  Office,  pp.  1,  3. 
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ment  and  other  public  undertakings,  about  £30,000,000.  In 
incurring  this  expenditure  the  main  factor  that  the  Govern- 
ments and  the  Parliaments  of  Victoria  had  to  consider  was  the 
estimated  State  expenditure,  and  the  control  which  the 
Parliament  and  the  Executive  had  over  the  heaviest  item  of 
expenditure,  namely,  wages  and  salaries.  But  if  the  decision 
in  the  Engineers'  Case  (1)  is  enforceable  against  the  State,  then 
this  control  is  taken  out  of  the  hands  of  the  State,  and  an 
authority  which  is  subject  to  no  responsibility  to  the  State, 
and  which  the  State  cannot  disown  or  disregard,  has  the  power 
of  substantially  increasing  the  expenditure  of  the  State,  or, 
what  amounts  to  the  same  thing  in  a  period  of  declining 
revenue,  of  preventing  or  delaying  reductions  in  expenditure. 

Investors  in  Victorian  State  Government  securities  have 
advanced  this  large  sum  of  £30,000,000,  largely  on  the  faith 
of  a  belief  that  the  Parliament  and  the  Executive  had  control 
of  the  expenditure  of  the  State.  This  control  becomes  a  myth 
if  the  decision  in  the  Engineers'  Case  (1)  is  allowed  to  prevail. 

A  Treasurer,  in  preparing  his  Budget,  receives  from  each 
Department  estimates  of  the  expenditure  which  the  Depart- 
ment is  likely  to  incur  and  of  the  revenue  (if  any)  which  it  is 
likely  to  receive.  His  task  is  to  harmonise  the  sum  total  of 
these  Departmental  estimates,  to  keep  a  watchfuf  eye  on 
expenditure,  and  where  necessary  to  insist  on  reductions 
therein,  so  that  the  accounts  will  balance  and  the  resources 
of  the  country  may  not  be  impaired  by  wasteful  expenditure 
and  excessive  taxation.  If  a  Government  has  control  of  its 
finances,  a  Treasurer  can  adjust  incomings  and  outgoings  with 
some  degree  of  certainty.  But  if  his  outgoings  are  subject  to 
be  increased  by  an  authority  owing  no  allegiance  to  his  Govern- 
ment or  his  Parliament,  his  task  becomes  practically  impos- 
sible. 

It  is,  of  course,  well  known  that  several  of  the  States  have 
constituted  tribunals  for  the, purpose  of  deciding  the  wages 
and  hours  of  certain  sections  of  the  State  employes,  but  these 
tribunals  are  creations  of  the  State  and  they  may  be  abolished 
by  the  body  which  created  them.  Response  to  their  decisions 
is  the  free  act  of  the  State. 

If  the  decision  in  the  Engineers  Case  (I)  is  enforceable 
against  the  States,  however,  a  different  position  is  created. 
For,  as  regards  employes  in  State  instrumentalities,  the 
State  Governments  and  Parliaments  would  have  no  right  to 
reject,  or  even  to  modify,  any  award  of  the  Commonwealth 

(1)  28C.L.R.,  129. 
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Arbitration  Court,  and  would  be  bound  to  comply  with  it, 
notwithstanding  that  the  award  might  seriously  affect  the 
States'  finances. 

Hence  it  is  idle  for  Economy  Leagues,  Taxpayers'  Associa- 
tions, Farmers'  Union  Parties,  Nationalist  Parties,  and  other 
political  organizations  to  advocate  reduction  in  State  govern- 
mental expenditure  if  this  revohitionary  decision  is  allowed  to 
have  effect.  For  not  even  by  securing  the  return  to  a  State 
Parliament  of  an  overwhelming  majority  committed  to  reduce 
expenditure  could  this  result  be  attained.  The  expenditure 
under  this  decision  would,  in  the  most  numerous  section  of 
State  governmental  employ.es,  be  determined  by  a  tribunal 
over  which  the  State  has,  ex  hypothesi,  no  control — a  tribunal 
in  no  way  responsible  to  the  State,  and  one  whose  existence 
the  State  could  not  terminate  as  intolerable  to  be  borne. 

Did  Special  Reasons  Exist  ? 

Application  was  made  to  the  High  Court  in  July  of  this 
year  for  a  certificate  entitling  the  State  Governments  con- 
cerned to  appeal  to  the  Privy  Council  from  the  decision  in  the 
Engineers'  Case  (1).  This  was  refused.  The  judgment  is  a 
model  of  brevity,  if  it  is  not  marked  by  any  clearly  defined 
reasons.  All  that  is  stated  in  the  judgment  of  the  Court  is  : — 
"  In  this  case  the  majority  of  tlie  Court  are  of  opinion  that  the 
application  for  a  certificate  under  section  74  of  the  Constitution 
should  be  refused.  My  brothers  Gavan  Duffy  and  Powers 
dissent  from  this  decision  "  (2). 

The  majority  of  the  Court  apparently  did  not  thinli  this 
revolutionary  decision,  overturning  established  ideas  of  the 
Constitution,  and  imperilling  the  finances  of  every  State,  was 
one  in  which  there  were  any  special  reasons  why  the  Privy 
Council  should  hear  an  appeal  on  behalf  of  the  State  Govern- 
ments. 

Surely  if  special  reasons  could  exist  for  an  appeal  to  the 
Privy  Council  they  existed  in  this  case.  If  an  appeal  cannot 
be  allowed  to  proceed  in  such  a  case,  then  it  seems  impossible 
to  imagine  one  in  which  an  appeal  to  the  King  in  Council  will 
ever  be  permitted  by  leave  of  the  High  Court. 

It  is  regrettable  that  the  application  for  a  certificate 
that  the  case  was  a  fit  one  for  appeal  to  the  Privy  Council  was 
refused. 

(1)  28  C.L.R.,  129. 

(2)  29  C.L.R.,  406. 
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Apart  from  the  history  of  the  Constitution  already  out- 
lined, apart  from  the  fact  that  Commonwealth  and  State 
Governments  had  for  years  prior  to  the  decision  of  1920 
ordered  their  ways  and  framed  their  legislation  on  the  basis 
of  the  decisions  of  the  first  High  Court,  that  express  guarantees 
had  been  given  to  investors,  British  and  Australian,  on  the 
basis  of  those  decisions,  and  that  the  revolutionary  decision 
introduced  an  uncertainty  into  State  finance  when  passing 
through  most  critical  stages — there  are  other,  possibly  less 
apparent,  but  almost  equally  cogent  reasons  why  the  decision 
of  1920  should  have  been  allowed  to  proceed  to  the  highest 
tribunal  in  the  Empire. 

This  decision  of  1920  opens  a  new  vista.  Its  effect 
is  that  the  Constitution  may  be  changed  from  time  to 
time  in  vital  elements,  not  by  the  means  laid  down  in  section 
128,  but  by  judicial  decision.  This  leads  to  the  conclusion 
that  the  meaning  of  the  Constitution  is  dependent  on  varia- 
tions in  the  personnel  of  the  High  Court,  and  that  every  time 
the  composition  of  the  Bench  is  altered  any  party  may  seek 
to  reverse  fundamental  constitutional  decisions.  The  danger 
to  the  prestige  and  independence  of  the  Court  is  obvious,  and 
little  less  obvious  is  the  drawback  to  the  community. 

The  foregoing  considerations  are,  of  course,  based  on  the 
assumption  that  the  decision  in  Engineers  Case  (1)  raises 
questions  of  the  powers  inter  se  of  the  Commonwealth  and  of 
the  States,  and  that  these  questions  may  be  concluded  by  a 
decision  of  the  High  Court.  This  view,  apparently,  the  High 
Court  itself  takes. 

Is  AN   Appeal  t©   the   Privy   Council   Concluded  ? 

I  think,  however,  the  questions  dealt  mth  in  this  decision 
are  of  such  a  character  that  the  refusal  of  the  High  Court  to 
grant  a  certificate  may  not  conclude  the  question  whether  an 
appeal  may  still  be  brought  to  the  Privy  Council. 

In  the  debate  in  the  House  of  Commons  on  section  74  on 
2l8t  June,  1900,  Sir  Robert  Finlay  said  : — "  It  will  rest  with 
the  Privy  Council  to  determine  whether  or  not  a  particular 
matter  falls  within  the  restriction  of  this  particular  clause. 
The  High  Court  will  have  no  power  to  settle  whether  a  par- 
ticular matter  falls  within  the  restriction.  On  application  to 
the  Queen  in  Council  the  Judicial  Committee  would  look  into 
the  whole  matter,  and  if  they  were  of  opinion  that  it  did  not 

(1)  28C.L.R.,  129. 
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fall  within  the  restriction,  leave  to  appeal  would  be  given, 
whatever  the  opinion  of  the  High  Court  might  be  "  (1). 

Section  74,  I  submit,  does  not  simply  place  constitutional 
interpretation  in  the  hands  of  the  High  Court.  I  think  it  may 
be'  strongly  contended  that  this  is  exactly  what  the  Imperial 
Parliament  declined  to  enact. 

In  terms  of  careful  restriction  it  certainly  does,  upon  a 
very  narrow  but  a  critical  field  of  controversy,  prevent  an 
appeal  being  made  to  the  Privy  Council  unless  the  High  Court 
should  otherwise  direct. 

The  constitutional  questions,  to  whicli  section  74  relates, 
are,  however,  of  a  very  limited  description. 

In  a  unitary  form  of  government  the  sovereign  power  of 
the  legislature  is  conceived  as  undefined  and  perhaps  illimit- 
able. 

An  essential  feature  of  a  federal  form  of  government  is  the 
distribution  of  sovereign  powers. 

The  allocation  of  power  between  the  several  governments 
(the  Commonwealth  and  the  States)  must  be  accomplished  by 
dividing  the  subject  matters  to  which  constitutional  power 
may  be  addressed. 

Federalism,  as  it  is  known  in  the  United  States  of  America 
and  Australia,  connotes  that  specific  and  paramount  powers 
shall  be  given  to  the  central  government  and  the  undefined 
residue  to  the  States. 

In  the  field  of  legislation,  therefore,  a  precise  dividing  line 
must  be  drawn,  so  that  upon  one  side  of  it  the  power  of  the 
Commonwealth  Parliament  will  operate,  and  upon  the  other 
the  exclusive  powers  of  the  States. 

The  ascertainment  of  the  precise  position  of  this  line 
constitutes  one  class  only  of  the  many  constitutional  questions 
which  arise  in  the  application  of  the  federal  instrument. 
Section  74  covers  only  questions  as  to  the  boundary  in  any 
given  field  of  constitutional  power — questions  as  to  the  limits 
inter  se  of  the  ponstitutional  powers  of  the  Commonwealth 
and  those  of  any  State  or  States. 

The  words  "  inter  se  "  clearly  mean  between  the  powers, 
not  between  the  governments.  The  powers  referred  to  must 
therefore  have  a  common  limit.  They  must  be  such  that 
where  the  Commonwealth  power  ends,  there  a  corresponding 
exclusive  power  of  the  State  necessarily  begins.     When  the 

(1)  Parliamentary  Debates,  vol.  84,  p.  647. 
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existence  of  two  powers  side  by  side  is  conceded,  and  the 
question  simply  is  where  does  the  particular  Commonwealth 
power  end,  and  the  correlative  State  power  begin,  then,  and 
then  only,  does  section  74  apply  to  the  controversy.  The 
dispute  must  be  as  to  the  demarcation  of  powers  of  the  same 
nature  and  character. 

Suppose,  for  instance,  the  question  is  whether  the  Com- 
monwealth legislative  power  in  respect  of  trade  and  commerce 
Avith  other  countries  and  among  the  States  extends  to  the 
enactment  of  a  Seamen's  Compensation  Statute.  A  negative 
answer  would  necessarily  affirm  that  the  power  to  pass  such  a 
law  resided  exclusively  in  the  States.  An  affirmative  answer 
would  deny  to  the  States  that  exclusive  power.  There  would 
thus  arise  a  question  as  to  the  limits  inter  se  of  the  powers  of 
the  respective  governments. 

But  suppose  the  question  was  whether  section  92  (which 
provides  that  trade,  commerce  and  intercourse  between  the 
States  shall  be  absolutely  free)  prevented  the  Commonwealth 
from  including  in  such  an  enactment  a  prohibition  against  a 
ship  engaging  in  inter-State  traffic  until  her  owners  had 
insured  the  crew  against  accident.  Clearly  this  would  not  be 
a  question  between  powers  with  a  common  limit.  Section  74 
would  have  no  application. 

Now  the  great  issue  in  the  Engineers'  Case  (1),  was  whether 
the  Commonwealth  can  create  a  tribunal  and  invest  it  with 
power  to  prescribe  the  terms  upon  which  the  State  Govern- 
ments shall  contract  with  their  employes. 

Is  there  here  any  question  of  the  limits  inter  se  of  two 
powers  of  the  same  character  ? 

Is  not  the  real  question  whether  the  State  is  a  "  persona  " 
bound  to  obey  the  commands  of  the  Commonwealth  ? 

There  is  here  no  question  which  of  the  governments 
possesses  the  power  to  make  laws  prescribing  rules  of  conduct 
to  be  observed  by  Australians  upon  a  given  subject  matter. 

The  definition  of  the  subject  matter  of  legislation  is  not  in 
debate.  The  limits  of  no  two  powers  are  in  dispute.  The 
question  simply  is  whether  the  sovereign  State  Government 
must,  upon  the  subject  matter  of  arbitration  for  the  settlement 
of  industrial  disputes,  conform  to  the  law  of  the  Commonwealth 
as  a  private  employer. 

(1)  28C.L.R.,  129. 
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It  is  for  the  Judicial  Committee  to  determine  whether 
this  view  is  correct.  If  it  is,  section  74  is  no  obstacle  to  an 
appeal  to  the  Privy  Council.  An  opportunity  would  still 
exist  of  addressing  to  the  Judicial  Committee  those  arguments 
for  continuity  in  constitutional  decisions  which  in  other 
departments  of  the  law  have  been  long  accepted  as  the  familiar 
justification  of  our  legal  system. 

Continuity  in  Decisions. 

In  the  case  of  Bourne  v.  Keane  (1),  Lord  Buckmaster  deals 
with  the  principles  on  which  a  Court  of  final  resort  should  act 
in  regard  to  previous  and  accepted  decisions  of  the  Courts. 
"  Decisions,"  his  Lordship  says,  "  that  affect  the  general 
conduct  of  affairs,  so  that  their  alteration  would  mean  that 
taxes  have  been  unlawfully  imposed,  or  exemption  unlawfully 
obtained,  payments  needlessly  made,  or  the  position  of  the 
public  materially  affected     .  •  .     .     ought  to  continue." 

In  a  lecture  before  the  Political  Science  Association  of 
the  University  of  Michigan,  the  lecturer,  Mr.  C.  A.  Kent,  put 
it  in  this  wise  : — 

"  The  doctrine  of  our  law  as  to  precedents,  the  rule  that 
a  decision  once  made  should  be  followed,  and  reversed  only 
for  the  strongest  reasons,  has  a  great  influence  in  the  develop- 
ment of  constitutional  as  well  as  other  law.  This  rule  is  based 
on  the  great  importance  of  making  the  law  certain,  and  on 
that  weakness  of  human  reason,  by  which  different  minds, 
acting  independently,  though  of  equal  ability  and  integrity, 
are  so  liable  to  come  to  diverse  conclusions  on  many  questions. 
Whatever  certainty  the  law  affords  on  some  subjects,  depends 
more  on  this  doctrine  of  the  binding  character  of  precedents, 
than  on  the  reasons  given  by  the  Courts  for  the  first  decisions. 
Some  rules  of  constitutional  law,  i^erfectly  settled,  might  be 
changed  if  they  could  be  argued  now  as  new  questions.  Their 
chief  strength  lies  in  the  confusion  which  their  overthrow 
would  produce  "  (2). 

The  confusion  that  is  being  brought  about  by  the  decision 
in  the  Engineers'  Case  (3)  is  known  to  those  responsible  for 
administering  the  affairs  of  the  State.  Industrial  organiza- 
tions are  being  told  to  "  go  "  for  the  States  and  to  "go  while 
the  going  is  good."     The  destructive  effect  of  the  decision  and 

(1)  (1919)  A.C.,  atp.  874. 

(2)  "  Constitutional   History  of  the  United   States  as   seen   in   the 
Development  of  American  Law,"  at  pp.  206-207. 

(3)  28  C.L.R.,  129. 
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of  this  advice  (an  inevitable  consequence)  on  the  finances  of  a 
State  must  be  apparent  to  all  thinking  citizens. 

A  due  appreciation  of  the  need  for  continuity  in  constitu- 
tional decisions  would  have  protected  public  finance,  upheld 
the  responsibility  of  Government  in  the  States  and  added  to 
the  sense  of  continuity.  Such  a  sense  is  one  of  the  most 
precious  possessions  a  nation  can  have.  A  visitor  to  England 
from  the  Dominions  is  impressed  in  many  ways  ;  but  there  is 
one  vivid  impression  which  he  cannot  at  first  define  but  which 
he  ultimately  comes  to  realise  as  the  sense  of  continuity.  This 
sense  has  an  ethical,  social  and  political  value.  It  is  one  of 
the  sources  of  our  belief  in  England  and  the  Empire,  and  it 
is  a  cause  of  the  strength  of  the  Empire. 

The  right  of  appeal  to  the  Privy  Council  makes  not  only 
for  Empire  unity  and  a  consistent  and  uniform  interpretation 
of  law,  but  gives  to  the  Dominions  and  their  institutions  this 
inestimable  sense  of  continuity. ' 

Sir  Wm.  Anson's  Prophecy. 

In  the  debate  in  the  House  of  Commons  to  which  I  have 
already  referred,  Sir  William  Anson,  speaking  on  the  question 
of  the  appeal  to  the  Privy  Council,  said  : — 

"  The  questions  that  will  come  before  it  {i.e.,  the  High 
Court)  are  questions  as  to  the  distribution  of  power  between 
the  Federal  Government  and  the  States,  and  anyone  who  has 
followed  the  history  of  the  Supreme  Court  in  America  nlust 
know  that  these  are  the  questions  which  have  most  tried  the 
firmness  and  have  even  to  some  extent  impaired  the  character, 
of  that  Court.  .The  cases  which  will  come  before  the  High 
Court  under  this  clause  without  doubt  will  be  cases  in  which 
the  Federal  Legislature  or  the  Executive  will  be  alleged  to 
have  exceeded  its  powers  as  against  some  one  of  the  States  ; 
and,  therefore,  the  issue  will  be  to  some  extent  a  political 
issue  .  .  .  But  it  must  be  borne  in  mind  that  the  appoint- 
ment of  the  Judges  of  the  High  Court  wdll  rest  with  the 
Executive  of  the  Commonwealth  ;  and  there  is  no  limit  to 
the  number  constituting  the  High  Court.  Thus  it  is  conceiv- 
able that  when  some  great  political  issue  as  to  the  federal  power 
is  before  the  Court,  or  is  likely  to  come  before  it,  it  may  happen 
— as  I  believe  it  has  happened  in  the  United  States — that  the 
members  of  the  Court  would  be  gradually  increased  or  dimin- 
ished according  to  the  wish  of  the  Executive,  so  that  a  par- 
ticular decision  or  course  of  policy  of  a  certain  character  may 
be  determined  and  arrived  at  in  a  certain  way.  This  con- 
sideration points  to  the  desirableness  of  securing  the  High 
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Court  from  any  possible  imputation  on  its  character  by  grant- 
ing an  appeal  to  the  Privy  Council  ;  and  if  this  were  done  no 
conceivable  motive  or  reason  for  affecting  the  composition  of 
the  Court  could  arise.  Though  it  seems  paradoxical  to  say  so, 
the  very  fact  that  the  decisions  were  subject  to  appeal,  and 
were  not  to  be  final,  would,  I  believe,  increase  the  finaUty  of 
their  character — that  is  to  say,  they  would  be  accepted  without 
hesitation  because  they  would  be  above  suspicion,  inasmuch 
as  the  ultimate  decision  would  lie  with  the  Privy  Council  "  (1). 

At  that  time  there  was  probably  no  higher  constitutional 
authority  in  England  than  Sir  William  Anson.  His  treatise 
on  t5he  Law  and  Custom  of  the  Constitution  is  a  recognized 
text-book.  In  view  of  our  experience  of  the  working  of  the 
Federal  system  in  Australia,  I  commend  these  words  to  you 
for  your  earnest  attention.  They  are  the  words  of  a  man  who 
spoke  from  a  wide  experience  and  a  matured  knowledge,  and, 
in  a  spirit  of  prophecy. 

Conclusion. 

When  the  Federal  Constitution  again  comes  under  review, 
the  question  of  the  right  of  appeal  to  the  Privy  Council  in 
constitutional  cases  should  be  critically  reconsidered.  In  my 
view,  it  might  be  left  to  the  Privy  Council  itself  to  say  when 
special  leave  to  appeal  on  these  questions  should  be  given. 
Experience  has  shown  that  in  mercantile  cases  the  Privy 
Council  by  no  means  encourages  appeals,  and  it  may  be  taken 
for  granted  that  on  constitutional  questions  appeals  would; 
only  be  sanctioned  in  matters  of  first  importance.  I  put 
the  suggestion  forward  for  your  careful  consideration.  The 
present  position  is  almost  intolerable.  A  decision  which  leaves 
it  open  to  litigants  to  seek  to  reverse  accepted  interpretations 
of  the  Constitution,  when  there  is  a  change  in  the  personnel  of 
the .  High  Court  makes  it  imperative  for  all  who  love  their 
profession  to  ponder  deeply  on  the  present  limitations  on  con- 
stitutional ax^j)eals  to  the  Privy  Council.  The  suggestion  I 
have  made  would,  in  my  judgment,  be  a  security  to  the 
Commonwealth  and  to  the  States  alike,  and  a  benefit  to  liti- 
gants ;  and  would  also  tend  to  maintain  and  increase  the 
independence  and  influence  of  the  High  Court  itself. 

Returning  to  what  I  have  already  said  about  the  juris- 
diction and  influence  of  the  Judicial  Committee,  may  I  quote 
in  conclusion  the  eloquent  words  of  Lord  Shaw  of  Dun- 
fermline (2)  : — 

(1)  Parliamentary  Debates,  vol.  84,  p.  358. 

(2)  "  Letters  to  Isabel,"  by  Lord  Shaw  of  Dunfermline,  p.  305. 
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"  The  other  afternoon,  with  a  sigh  of  relief,  for  it  has 
been  a  laborious  term,  the  sittings  for  the  year  of  the  Judicial 
Committee  came  to  an  end.  The  two  last  decisions  just  before 
we  rose  awoke  curious  reflections.  Not  unseasonable  thoughts 
they  were,  even  for  Christmastide.  One  of  these  cases  was  a 
conflict  between  a  native  prince  and  a  municipality  in  Oudh 
as  to  the  right  of  the  latter  to  drive  a  street  through  a  Gunj, 
or  market- square,  on  the  ground  of  which,  beneath  the  fierce 
rays  of  the  Indian  sun,  you  might  see  the  natives  exposing 
their  grain  in  piled- up  heaps.  The  other  was  a  contest  between 
a  wealthy  Railway  and  a  great  Corporation,  and  it  was,  if  you 
please,  about  the  clearing  away  of  snow  from  the  tracks  of  a 
street  railway  in  the  City  of  Toronto  !  At  one  bound,  so  to 
speak,  from  the  sweltering  heat  of  India,  away  to  another 
continent,  to  the  chill  and  rigour  of  Canadian  Winter  !  And 
all  these  contentions  to  be  laid  to  rest  in  that  little  room  in 
Whitehall  which  you  know. 

"  Suddenly,  as  I  felt  that  '  the  time  draws  near  the  birth* 
of  Christ,'  I  realized  that  the  quiet  far-reaching  task  in  which 
the  Privy  Council  is  engaged  may  be — must  be — a  part  of  that 
process,  in  which,  through  instruments  ever  so  imperfect,  the 
perfect  scheme  of  peace  on  earth  may  be  lifted  forward  in 
the  practice  and  affairs  of  men. 

"  Quiet,  did  I  say  ?  Yes  :  its  business  is  the  search  for 
truth  ;  and  the  stuff  which  it  works  in  is  justice.  A  grave 
task  and  austere,  according  so  much  with  simplicity  and  quiet 
that  there  is  no  place  there  for  even  the  paraphernalia  of  a 
Court. 

"  Far-reaching,  did  I  say  ?  Yes.  From  that  little  room 
in  Whitehall  is  wielded  a  jurisdiction  over  one- quarter  of  the 
population  of  the  globe.  To  that  little  room  come  able, 
learned  men,  widely  different  in  race  and  creed  and  colour, 
all  to  help  in  that  task,  fundamentally  human,  fundamentally 
divine,  the  search  for  truth,  the  doing  of  justice.     .     .     . 

"  Over  and  over  again  there  come  before  the  Board  ques- 
tions, antagonisms,  rivalries,  jealousies,  which  in  former  times 
would  have  driven  races,  provinces,  kingdoms,  to  rancorous 
and  bloody  wars.  These  problems  are  settled  by  the  arbitra- 
ment of  equity  and  by  a  justice  so  manifestly  achieved  without 
fear  or  favour  that  their  solution  is  accepted  with  a  loyalty  at 
once  respectful,  real  and  complete.  So  that  one  can  feel  that 
peace  is  being  won  and  kept  by  justice — a  peace  more  enduring 
than  any  that  could  be  imposed  even  by  the  rod  of  Imperial 
power." 
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